	
  

	
  

Be Prepared: DOL Adds Disclosure Requirements that
Impact Most 401k Plans in 2012
By John J. Higgins & Kelly A. Kurtz
As 2012 progresses, new regulations that fall under the Employee Retirement Income Security Act of 1974
(ERISA) will be implemented. Specifically, new disclosure requirements will be included under the
following sections:
•

•

Section 408(b)(2), which requires service providers to furnish information that will enable
retirement plan fiduciaries to determine both the reasonableness of compensation paid to service
providers and whether those services are being provided to the plan in a fiduciary capacity.
Section 404(a)(5), which details exactly what information must be disclosed to plan participants to
help them understand plan fees and make informed investment decisions.

In both cases, these updates will have a significant impact on the level of detail that plan communications
must have in the future – especially as it pertains to fee disclosures. This applies to all participant directed
retirement plans that are subject to ERISA. (Note: This does not include SEP-IRAs, SIMPLE IRAs, IRAs,
and certain
403(b)s.)
Following is a synopsis of the new regulations and what plan administrators can do to prepare.
Section 408(b)(2)
The general purpose of ERISA is to protect 401k participants. The intent of Section 408(b)(2) is for
fiduciaries to have access to the information they need to determine if the arrangement with their service
provider is reasonable in terms of both services rendered and compensation paid.
Details
Effective July 1, 2012, any service provider entering into an agreement with a covered plan that expects to
receive $1,000 or more in direct or indirect payments will be required to provide plan administrators with
the following information:
•
•

A detailed accounting of services rendered, including what and how compensation is being
received.
A general description of the services provided, as well as whether they are fiduciary in nature or
fall under the Investment Advisers Act of 1940, state laws, or any other regulations.

Benefits
These changes will benefit plan administrators and sponsors in a number of ways. The new regulations will
give plan administrators easier access to information. This not only helps them fully comply with ERISA
reporting and disclosure requirements, but it also provides the information necessary for evaluating and
monitoring providers with greater accuracy. In addition, any potential conflicts of interest would be
identified through the description of services that the covered service provider is delivering as well as the
compensation being received for those services, both direct and indirect.
Section 404(a)(5)
To enhance transparency, Section 404(a)(5) requires that certain information regarding the plan and its
investments be communicated to participants on a regular basis. This includes expense and fee information
related to investments, recordkeeping and administration, as well as available investment choices.
Details
The plan administrator, sponsor, or employer is responsible for making all disclosures to participants. The
initial disclosure must be made on or before August 30, 2012. Quarterly disclosure statements must then be
made 45 days after the close of the quarter. The initial quarterly communication must be made no later than
November 14, 2012.
Quarterly disclosures should include:
•
•
•

Any features of the plan that effect the investment of participant accounts.
Administrative expenses charged to the plan that are deducted from all participant accounts such
as legal, accounting, and recordkeeping services.
Individual expenses and fees charged against specific accounts for plan loans, investment advice,
brokerage windows, commissions, etc.

Information regarding investment choices should be provided annually, as well as on or before the date
plan participants can make direct investment decisions. This includes performance data, benchmark
information, fees, and expenses. More detailed investment information must also be posted on the web for
participants who want a deeper level of understanding. For those without Internet access, clear instructions
on obtaining more information must be provided in disclosure statements.
Benefits
The goal of these new regulations is to help plan participants maximize and protect retirement savings by
providing the information they need for making knowledgeable decisions about the management of their
401k accounts.
Getting Ready
As with any type of change in regulations, it is always best to seek advice to ensure you are in the position
to fully comply from the outset. At a minimum, plan administrators, sponsors, and/or employers should
begin by gaining a full understanding of the requirements and check with their existing service providers to
see how they can assist in meeting these disclosure requirements. This will help uncover any gaps and
allow adjustments to be made as needed to service contracts. As it relates to disclosures in particular, you
should also:
•
•
•

Clearly define disclosure obligations.
Ensure that all information needed for disclosures is readily available.
Develop a communication strategy for creating and sending disclosures.

In addition, the information sent in the initial disclosures will either be new to plan participants or
presented in a different format from what they are used to seeing. As such, it may be advisable to send one
or more communications in advance to describe what will happen and illustrate how information will be
presented. Regardless, there are likely to be many questions due to the higher level of detail provided
regarding fees and expenses related to plan administration. As a result, plan sponsors will need to have a
solid understanding of what expenses have been incurred and why.
Since the construction industry was one of the hardest hit in the recession, a participant’s investment in a
401k is more valuable than ever. With this, you may also benefit from focusing on the range of services
provided in context with the overall value of the plan in ongoing disclosures.
Noncompliance
Failure to comply with Section 408(b)(2) or 404(a)(5) is a breach of fiduciary responsibility. If the
disclosures are not made, all fees paid by the plan are automatically considered unreasonable, which is a
prohibited transaction. A prohibited transaction could result in financial consequences that may include, but
are not limited to, the payment of excise taxes, possible participant lawsuits, and even termination of the
plan.
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